
EXHIBIT 7 



m 
3s : 
I;? 

IN THE SUPERIOR COURT OF RICHMOND corns I 

STATE OF GEORGIA 

MATTISON R. VERDERY, C.P.A., 
P.C., individually and on behalf of all 
persons and entities similarly situated, 

0 
F 

4 s - 
P 31: 

0 
0 

c 

57 

Plaintiffs, 

V. 

CIVIL ACTION FILE 
NO. 2003-RCCV-728 

STAPLES, INC., and QUICK LINK 
INFORMATION SERVICES, INC., 

Defendants. 

REPLY BlUEF OF DElfENDANTS 
STAPLES, INC. AND OULCK LINK INFORMATION SERVICES, LLC 

IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT AND 
IN RESPONSE TO PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT 

NOW COME Staples, Inc. (“Staples”) and Quick Link Information Services, LLC 

(“Quick Link’?, Defendants in the above-styled case, and show as follows: 

ARGUMENT AND CITATION OF AUTHORITY 

Plaintiff seeks a legal and financial windfall from this Court - namely, the repudiation 

of a long lie of dispositive regulatory-agency rulings, and the imposition of retroactive 

liability, on a class wide basis for millions, if not billions of dollars in statutory damages. 

Plaintiffs Complaint is at odds not only with the agency’s clear exemption of “established 

business relationships” from the prohibition on “unsolicited” facsimile advertisements, but also 

with the reported decisions of several courts (cited in Defendants’ original brief) and with basic 

notions of fairness and due process. Indeed, Plaintiffs overreaching prayer for “relief‘ fiom 
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ignores the fact that this Court lacks subject matter jurisdiction to overrule the FCC’s consiste 

Orders and rulings under the TCPA. 

Plaintiff contends that it received an “unsolicited” facsimile advertisement from Stapli 

in violation of the Telephone Consumer Protection Act of 1991, 47 U.S.C. 5 227 (“TCPA’ 

Plaintiff admits, however, that it regularly did business with Staples and that it gave i 

2 

1 
i 

227@)(1)(C). An “unsolicited advertisement” is defmed as “any material advertising the 



commercial availability or quality of any property, goods, or services which is transmitted to 

any person without that person’s prior express invitation or permission.” 47 U.S.C. $227(a)(4). 

The terms “prior express invitation or permission” are nowhere defined in the TCPA. 

At a 1989 Congressional hearing on the TCPA, law professor and constitutional scholar Robert 

L. Ellis of Indiana University noted the “problematic” nature of these terms: 

I 

i 

Telemarketing Practices, Hearing before the Subcommittee on Telecommunications and 

Finance, Serial No. 101-43, May 24, 1989, at pp. 45, 63 @r. Ellis noted in the fxst footnote 

One of the core phrases used by H.R. 2184 is “unsolicited advertisement,” 
which is defined as “any material advertising the commercial availability of 
any property, goods, or services which is transmitted to any person without 
that person’s prior express invitation or  permission.” This dewt ion  is 
problematic for several reasons. First, it begs the question of what 
“unsolicited” means. When, for example, does a prior business contact 
constitute “express invitation or  permission”? 

! 
I 

House Report 102-317, November 15, 1991, at p. 13. The Committee did make it clear, 

however, that it did not intend to unduly interfere with established business relationships: 

The bill reflects ... a desire to not unduly interfere with ongoing business 
relationships. 

The Committee did not attempt to define precisely the form in which 
express permission or invitation must be given, but did not see a compellhg 
need for such consent to be in written form. 

! 

/ 
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House Report, 102-317, at pp. 13, 17. Moreover, Congress acknowledged time and again thz 

the proposed legislation was not meant to prohibit businesses  om contacting their customers 

Ultimately, the President signed the bill into law because it gave the FCC “ample authority t 

preserve legitimate business practices.” Statement by the President upon signing the TCPf 

into law, December 20, 1991, cited in the 1992 FCC Report, 7 FCC RCD 8752, n. 1. 

Since 1992, in accordance with the aforementioned legislative intent, the FCC ha 

interpreted the TCPA to provide that the existence of an established business relationshi] 

between a facsimile recipient and a facsimile sender establishes ‘‘prior express invitation 0 

permission” as to the receipt of facsimile advertisements. The position that an “establishec 

business relationship” supplies consent is not the accidental offshoot of a solitary FCC mling 

as Plaintiff would have this Court believe, but rather a sturdy regulatory fiamework tracing itl 

roots to no fewer than seven FCC orders, position statements, and other pronouncements d ~ g  

the 1992-2003 timeframe: 

FCC Report and Order, 7 FCC Rcd 8752, 8779, CC Docket No. 92-90, FCC 
92-443, para. 54, n. 87 (September 17, 1992) (“~]acsimile transmission fioon: 
persons or entities who have an established business relationship with the 
recipient can be deemed to be invited or permitted by the recipient. See para 
34, supra.”); jd- at para. 34 (“[TJhe legislative history indicates that the TCPA 
does not intend to unduly interfere with ongoing business relationships.”). 

E.g., Congressional Record, November 7, 1991, S. 16204 (sponsors of the TCPA, at a time when there was no 
established business relationship exception anywhere within the TCPA, noted that the TCPA would not prohibit 
contact$ between businesses and their customers’ ‘<[MR. PRESSLER]: This bill will not prohibit businesses fiom 
contacting their established customers. . . . We have directed the FCC to M e r  defme the rules and regulation [sic] 
needed to allow businesses to contact customers who expected to receive calls &om companies they do business 
with. The purpose of the substitute [brU] is to prohibit cold calls by any telemarketer to the telephone of a 
consnnler who has no connection or affiliation with that business and who has affmatively taken action to 
prevent such calls. .__ [MR. GORE]: ... Nevertheless, is it not m e  that the FCC may consider establishing different 
rules concemlng calls made by businesses to their prior 01 existing customers? m. PRESSLERJ: Yes, that is 
mrrect.”). 

1 
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FCC Report and Order, 10 FCC Rcd 12391, 12408, CC Docket NO. 92-90 
F.C.C. Release No. 95-310, para. 37 (August 7, 1995), (“The [1992] Report an( 
Order makes clear that the existence of an established business relationshi] 
establishes consent to receive telephone facsimile advertisemen 
transmissions.”). 
FCC Public Notice, 16 FCC Rcd 4524, “FCC Reminds Consumers About ‘Junl 
Fax’ Prohibition,” at 1 (February 20, 2001) (“An established busines 
relationship, however, demonstrates consent to receive fax advertisemen 
transmissions.”) (citing 1995 FCC Report and Order). 
“Unwanted Faxes: What You Can DO” webpage from the FCC website, at 1 
(June 6, 2003) (“If, however, you have an ‘established business relationship 
with a person or entity then, in effect, you’ve given your consent to receive 
unsolicited faxes from that person or entity.”). 
FCC Report and Order, 18 FCC Rcd 14014 at 1 189 n. 699 (July 3, 2003: 
f‘We emphasize that, prior to the effectuation of rules contained herein 
companies that transmitted facsimile advertisements to customers with whom 
they had established business relationships were in compliance with the 
Commission’s existing rules.”). 
FCC Order on Reconsideration, 18 FCC Rcd 16972 at 15,n.24, and 16 (Aug. 
18, 2003) (‘Under [our existing TCPA] rules, those transmittkg facsimile 
advertisements must have an established business relationshjp or pnor express 
permission from the facsimile recipient to comply with our rules. . . . [vlntil . . . 
January 1, 2005, an established business relationship will continue to be 
sufficient to show that an individual or business has given express permission to 
receive facsimile advertisements.”). 
FCC Press Release, at 1 (Aug. 19,2003) (“The extension keeps in effect, until 
January 1, 2005, the exemption that allows entities to send unsolicited fax 
advertisements to individuals and businesses with which they have established 
business relationships. Until January 1, 2005, those transmitting faxes do E t  
have to obtain the express written consent, including signatures, h m  recipients 
with whom they have established business relationships.”) (emphasis in 
OtiglIlal). 

The above “Report[s] and Order[sP serve as the cornerstones of the FCC‘s position. 

These Reports and Orders, being longstandmg rules of the FCC, are owed “particular 

deference.” Barnhart v. Walton, 535 US. 212,218-20 (2002) (“If ... the statute ‘is silent or 

ambiguous vylth respect to the specific issue,’ we must sustain the Agency’s interpretation if it 

is ‘based on a permissible construction’ of the Act. [Cit.] ... The interpretation makes 

5 
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considerable sense in terms of the statute’s basic objectives. ... And this Court will normall 

accord particular deference to an agency infepretation of ‘longstanding’ dwatiom [Uh 

fact that the Agency previously reached its interpretation through means less f o d  thru 

‘notice and comment’ rulemaking, see 5 U.S.C. 5 553, does not automatically deprive tha 

interpretation ofthe judicial deference otherwise its due.” (emphasis and italic added))? 

Even if this Court were inclined to believe that the FCC’s longstanding interpretation o 

the TCPA is incorrect, the Supreme Court has repeatedly emphasized that “a court is not tc 

substitute its judgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of Am. V. Stah 

Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983); Consumer Elecs. Ass’n v. FCC, 347 F.3( 

291, 303 (D.C.Cir.2003) (applying this holding to FCC decisions). “The court need no 

conclude that the agency construction was the only one it permissibly could have adopted tc 

uphold the construction, or even the reading the court would have reached if the questior 

initially had arisen in a judicial proceeding.” Chevron U.S.A. hc. v. Natural Resource! 

Defense Council. ht., 467 U.S. 837,843 (1984). Thus, the question for this Court is not how i 

would interpret the statute, but whether the FCC’s interpretation was reasonable. 

Plaintiff contends that the FCC’s eleven-year-old interpretation was manifestly contrar, 

to the plain meaning of the TCPA and that Staples needed to obtain Plaintiffs “prior exprw 

invitation or permission” with respect to the single facsimile advertisement at issue in this case 

Even assuming that Plaintiff can somehow divine and articulate the meaning of “prior expres 

invitation or permission” without the benefit of the FCC’s guidance, Plaintiff has not met its 

Platiff  does not -- because it cannot -- suggest that the FCC facsimile rules al issue here were adopted through 
means less formal than notice and comment rulemaking. 

131480 1 
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burden of showing that the FCC was manifestly unreasonable in interpreting the TCPA in the 

way it did. 

The FCC’s interpretation is entirely consistent with the plain meaning of the won 

“invitation.” According to Webster’s, “invitation” may be just as validly construed to be ‘‘; 

formal request” as an “attraction or incentive,” an “allurement,” or a “provocation.” Randon 

House Webster’s CoNege Dictionary, p. 688. Given these definitions, the FCC’s determinatio1 

that the provision of a facsimile number in the context of an ongoing business relationshi1 

qualifies as an “invitation” for the sending of a facsimile advertisement is wholly justified. 

It is important to note that the presence of the adjective “express” does not save thc 

phrase “express invitation” from the need for clear administmtive guidance. “Exp~ss” k 

merely defined by Webster’s as “clearly indicated.” & at p. 461. Plaintiff is correct in ib 

assertion that in some legal contexts, “express” does mean the opposite of “implied.” 

However, $ a  litigant were to present the Court with a pleading or a contracf signed “with 

express invitation,” as opposed fo %ifh expres petmzksioH, ’’ the Court would no doubt 

request cIurJ@ation m to what this meant. 

In short, the FCC had to clarify the phrase “express invitation,” as used in the TCPA. 

The FCC permissibly construed the statute in light of the legislative intent and in accordance 

with established principles of statutory construction under its notice and comment rulemaking 

procedures. 

131480.1 
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7 



Congressional findings (quoting October 28, 1992, Public Law 102-556, Title I ,  5 102, 10 

Stat. 4186)); 5 U.S.C. 8 551(4).’ 

The reason the FCC undertook to define these undefined, “problematic” terms in th 

TCPA is clear. The TCPA is merely a “skeleton of a system [for which] [m]uch of the deta 

was left to the F.C.C.” Charvat v. Dimatch Consumer Sews., 95 Ohio St. 3d 505,769 N.E.2 

829, 831-34 (Ohio 2002). The reason the FCC interpreted ‘‘express invitation” as it did wa 

based on the “we11 established principle that statutes will be interpreted to avoid constitutionr 

difficulties.” Frisbv v. Schultz, 487 U.S. 474, 483, 108 S.Ct. 2495 (1988) (string citatioi 

omitted). Otherwise, the undefined and open-ended word “invitation” would have given rise tc 

constitutional diniculties in the TCPA, the very statute that the FCC was charged witl 

administering. Destination Ventures. Ltd. v. F.C.C., 844 F.Supp. 632, 639 (D.Oreg. 1993 

(the government’s intent to avoid constitutional difficulties was illustrated when the Unitec 

States Attorney General used the FCC interpretation of “unsolicited advertisemenr to defenc 

against constitutional attacks on the TCPA)! 

’ The TCPA is part of the Telecommunications Act of 1934, and subjea to the broad powers of the FCC ta 
administer this statute by rule or order 47 U.S.C. 55 154(i) (Thties and powers. Tbe Commission may perfom 
any and all acts, make such rules and regulations, and issue such ordm, not inconsistent with this Act, as may be 
necessary in the execution of its functions.”); 8 151 (“there is hereby created a commission to bt horn as the 
‘Federal Communications Commission’, which shall be constituted as hereinafter provided, and which shall 
execute and enforce the provisions ofthis Act.”); 5 U.S.C. p 551(4) (Adminislrative Procedure Act defines “rule“ 
to include what the FCC did here “‘rble’ means the whole 01 a part of an agency statement of g e n d  or partidsl  
applicabdity and &e effect designed to implement, interpret, or prexnie  law or policy ... or pmCtim be- 
on any of the foregoing”); 47 U.S.C § 227, “Other Provisions,” following tbe Congressional findings (quoting 
October 28, 1992, Pubbc Law 102-556, Title 1, g 102, 106 Stat. 4186) (“Regulations. The Federal 
Communications Commission shall prescribe regulaUons to implement the amendments made by this section 
[adding this seCtlon and amending 47 USCS p 152@)] not later than 9 months after the date of enactment of this 
Act’? 

‘ “Plaintiffs also contend the statute unfairly brndens business relationship that would otherwise welcome 
unreskicted fax h-ansmissions because it does not permit unsolicited faxes even wben the sender and recipient 
enjoy an established business relationship. The government responds that the TCPA permits unsoficited faxes in 

8 
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B. In and of itself, provision of a faesimile number constitute 
“prior express invitation or permission” to receive facsimil 
advertisements. 

Regardless of whether the FCC’s interpretation of the TCPA’s facsimile provisions i 

entitled to deference in general, it is certainly entitled to deference as applied to this particula 

Plaintiff, which provided its facsimile number to Staples. 

Provision of one’s telephone number constitutes “express invitation or permission to bl 

called at the number which they have given, absent instructions to the conirary”. Scbneider v 

Susauehanna Radio Comoration, 260 Ga.App. 296,301 (2003) (citing 7 FCC Rcd 8752,876! 

(31) (1992) (“1992 Report” or “1992 FCC RepoTt”). The FCC’s ruling in this regard wa: 

based on its interpretation of the same operative terms that are at issue in t h i s  case, namely 

“prior express invitation or permission”: 

If a call is otherwise subject to the prohibitions of 8 64.1200 [which include: 
facsimile advertising], persons who knowingly release their phone numbers have h 
effect given their invitation or permission to be called at  the number wbieh tbe) 
have given, absent instructions to the contrary. [Fn]. Hence, telemarketers will no1 
violate our rules by calling a number which was provided as one at  which t h r  
called party wishes to be reached. However, if a calIer’s number is ”captured” by 
a Caller ID or  an ANI device without notice to the residential telephone subscriber, 
the caller cannot be considered to have given an invitation or permission to receive 
autodialer or  prerecorded voice message calls. Therefore, calls may be placed t o  
“captured“ numbers only if such calls fall under the existing exemptions to  the 
restrictions on autodialer and prerecorded message calls. 

1992 Report, 7 FCC Rcd. 8752,8769 (1992).’ 

established business relationships because the FCC concluded that a solicitation can be deemed invited 01 
permitted when a prior business relationship exists.” 

Although this discussion arose m the telemarketing context, the ruling covers all calls subjea to the FCC’s 
regulations at 47 C.F.R $ 64.1200, which includes a prohibition on facsimile advertising. 47 C.F.R 6 64.1200 

9 
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The FCC‘s ruling in this regard is clearly supported by the legislative history. Housc 

Report No. 102-317, at p. 13 (‘iThe term [“solicitation”] does not apply to calls or message! 

where the called party has in essence requested the contact by providing the caller with theh 

telephone number for use in normal business communications.”). “Solicitation” under thc 

TCPA is defined with reference to the same terms (“prior express invitation or permission”) a: 

“unsolicited advertisements” is defined in the context of facsimile advertising. Thus, thf 

willing provision of a facsimile number while patronizing a business also must establish 

consent to the receipt of facsimile advertisements. Department of Revenue of Ore. V. ACF 

Industries, Inc., 510 U.S. 332,342 (1994) (“Identical words used in different parts of the same 

act are intended to have the same meaning.” (quotations omitted)). If Congress intended 

otherwise, it would have used terms other than “prior express invitation or permission” in the 

facsimile advertising portions of the TCPA. 

Furthermore, the FCC has spoken directly to this issue in the context of facsimile 

advertising in its 1995 Report. In or about 1995, two companies asked that the FCC change its 

rules under the TCPA to provide that mere publication or release of a facsimile number such as 

by capturing the number flom the top of a facsimile could constitute prior express invitation or 

permission. 1995 Report, 10 FCC Rcd 12391, 12408-12409 (1995), para. 36. The FCC 

rejected this proposed rule change. Instead, the FCC held, consistent with the congressionally 

expressed intent, that where a facsimile number is only incidentally released or published (such 

as in a trade journal or telephone directory), the issue of consent is still to be determined on a 

case-by-case basis: 

10 
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[Gliven the variety of circumstances in which such numbers may b 
distributed (business cards, advertisements, directory listings, trad 
journals, or by membership in an association), we believe it is appropnat 
to treat the issue of consent in any complaint regarding unsolicited faesimil 
advertisements on a case-by-case basis. 

1995 FCC Report and Order, 10 FCC Rcd 12391,12408-12409 (1995), para. 37. In July 2003 

however, the FCC noted: 

Any eustomer who provides contact information when patronizing : 
business is providing express permission to be contacted by that business 
including via facsimile advertising. 

July 2003 FCC Reporf, FCC LEXIS 3673, 18 FCC Rcd 14014 at para. I6  (the FCC wa 

acknowledging commentators who had noted that this was the state of the law pnor to the Jul: 

2003 change) (emphasis added). 

As to the circumstances in this case, Plaintiffs provision of a facsimile number tc 

Staples in the course of patronizing Staples constitutes “prior express invitation or permission’ 

under the TCPA to be contacted by Staples, including via facsimile. Plaintiffs claims an 

therefore barred as a matter of law 

C. Congressional failure to revise or  repeal the FCC’s 
interpretation of tbe TCPA is “persuasive evidenee” that the 
FCC’s eleven year old interpretation was meant by Congress. 

Congress revisited the TCPA in March 2003 in enacting the “Do-Not-Call 

Implementation Act.” Public Law 108-10. On March 11,2003, President Bush signed this bill 

into law. The Act specifically referenced the 1992 rules and regulations issued by the FCC 

under the TCPA, and ordered the FCC to complete its rulemaking proceedings under the 

TCPA: 

11 
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Not later than 180 days after the date of enactment of this Act, the Federl 
Communications Commission shall issue a fmal rule pursuant to t h  
rulemaking proceeding that it began on September 18, 1992, under t h  
Telephone Consumer Protection Act (47 U.S.C. 227 et seq.). 

Public Law 108-10 (2003). 15 U.S.C. 5 6101, notes following statute. The Act furthf 

provided that the FCC was to submit to Congress “a review of the enforcement proceedings . 

under the Telephone Consumer Protection Act (47 U.S.C. 227 et seq.) ...” Public Law 108-1( 

5 (b)(6). Despite revisiting the TCPA and specifically referencing the FCC‘s 1992 Repor 

Congress did nothing to restrict the FCC’s authoriQ under the TCPA or to disapprove of th 

FCC’s previous findings regarding facsimile advertising. 

“It is well established that when Congress revisits a statute giving rise to a longstandin 

administrative interpretation without pertinent change, the ‘congressional failure to revise o 

repeal the agency‘s interpretation is persuasive evidence that the interpretation is the on 

intended by Congress.”’ Commodity Futures Trading Comm’n. v. Schor, 478 US. 833, 846 

106 S. Ct. 3245,92 L. Ed. 2d 675 (1986) (4uotingNLRB v. Bell Aerosoace Co., 416 US. 267 

274-75 (1974) (footnotes omitted)). Thus, the FCC’s longstanding interpretation and asse1601 

of authority to define “prior express invitation or permission” must be presumed correct 

D. In 2003, the FCC properly changed its rules under the TCF’A 
prospectively so as to take account of legitimate reliance over thl 
last eleven years on their prior interpretation of the facsimili 
provisions. 

In July 2003, the FCC solicited commentary through its notice and commen 

rulemaking authority andprospectively changed its rules to require a signed writing evidencing 

12 
131480 1 



consent to receive facsimile advertisements.6 It made it clear that persons and entities relyin] 

on their previous rulings were in compliance with FCC rules under the TCPA. FCC July 200: 

Report and Order, 18 FCC Rcd 14014 at p. 303, n. 699 (“We emphasize that, prior to thi 

effectuation of rules contained herein, companies that transmitted facsimile 

advertisements to customers with whom they had established business relationships weri 

in compliance with the Commission’s existing rules.”) (emphasis added)? 

Given the longstanding industry-wide reliance on the FCC’s interpretation of the TCPA 

under its rules, the FCC’s prospective application of th is  rule change was correct undei 

constitutional notions of fairness and due process.’ In fact, the FCC could not have changed ifi 

interpretation retroactively or it would have been a reversible “abuse of discretion.” Smilev v 

Citibank (S.D.), N.A., 517 US. 735, 742 (1996) (“Sudden and unexplained [agency] change 

[Cit.] or change that does not take account of legitimate reliance on prior interpretation [Cit.] 

may be ‘arbitrary, capricious [or] an abuse of discretion.”’). This is further consistent with 

previous pronouncements of the Court of Appeals in this sfate, which has itself recently applied 

This change is actually contrary to Congress’s expressed intent. Sgj House Report 102-317, at p. 13 (“The 
Committee did not attempt to define precisely the form in which express permission or invitation mnst be given, 
but did not see a compelling need for such consent to be in written form:’). 

’ The rules, prior to the July 2003 revision, used the same operative language as the TCPA, “prior express 
invitation or permission." Therefore, compliance with the FCC rulss establishes compliance with the TCPA. 

p, 421 u S. 60,75, 87 (1975) (‘We therefore conclude that the 
Agency’s interpreta,tion of 5 5 110 (ax3) and 1 IO (0 was “correct,” to the extent that it can be said with complete 
assurance that any particular interpretation of a complex statute such as this is the “correct” one. Given this 
conclusion, as well as the fact8 that the Agency is charged with administration of the Act, and that there has 
undoubtedly been reliance upon ik interpretatlon by the Slates and otherpa&s affected by the Ad, we have no 
doubf whaiever thut lis construcibn waf suffifenily reasonabie lo predude the Courl of Appeals from 
substituting iis judgmeni for fhai of the Ageney. Udal1 v. Tollmnn, 380 U.S. I ,  16-18 (1965); M c h m  V. 

Fleircher, 256 US. 477, 480-481 (1921)!’ (emphasis addedr, Davis v. United States 495 US. 412,484 (1990) 
(“[We give an agency’s interpretattons and practices considerabk weight where they involve the 
contemporaneous construction of a statute and where they have been m long use.”). 

13 
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new principles prospectively. KetchuD v. Howard, 247 Ga.App. 54, 55 (2000) (reversk 

its prior conclusion that mformed consent doctrine did not apply in Georgia, and applying th 

ruling only prospectively). 

E. This Court lacks subject matter jurisdiction over challenges 1 
the FCC’s authority to issue rules and orders. The exclush 
method for challenging the FCC’s promutgation of rules an 
orders under the TCPA is to appeal to the United States Court ( 
Appeals. 

Plaintiff contends that the FCC got it wrong for the last eleven years. Plahtii 

essentially desires to challenge two FCC rules and orders: ( 1 )  the rule that persons wit 

established business relationships are deemed to have consented to receipt of facsimil 

advertisements, and (2) the rule that persons who relied on the FCC‘s eleven-year ob 

interpretation are deemed to have complied with the FCC’s rules under the TCPA. 

Regardless of whether the FCC was right or wrong, this Court cannot ignore th 

Reports and Orders of the FCC. The exclusive method for challenging the FCC‘s rules ani 

orders under the Telecommunications Act of 1934 (of which the TCPA is a part) is to petitio] 

the FCC and then to appeal to the proper United States Cornt of Appeals. 47 U.S.C. 5 40: 

(parties must appeal agency orders and reports in federal court), 47 U.S.C. $405 ( p d e s  mus 

first petition within thirty days for reconsideration before appeahg agency action); 28 U.S.C. 

2342 (appeals procedure); 5 U.S.C. 5 706 (only court with authority to review agency actio1 

can set aside or nullify agency action). See also footnote 4, infra. Were the rule otherwise, t h e  

FCC would have no authority, as some courts could choose to ignore it and others could choosc 

to respect it. 

14 
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This Court therefore lacks subject matter jurisdiction to overturn these rules and mu 

abide by the Reports and Orders of the FCC unless nullified by the proper authority. 

F. At the very least, even if the FCC got it wrong for the last eleve 
years, where Plaintiff has provided its facsimile number in tb 
course of patronizing Staples, there is a genuine issue of maten: 
fact as to whether the advertisement received from Staples WB 

“unsolicited.” 

If Defendants’ Motion for Summary Judgment is not granted, then PlaintifPs Crosr 

Motion for Summary Judgment should likewise be denied. The PIaintiff gave its facsimil 

number to Staples while doing business with Staples at a time when the FCC deemed th 

existence of an established business relationship to be consent to receive facsimil 

advertisements. A jury may conclude in this context that the advertisement was nc 

“unsolicited” and that Plaintiff thereby provided his “prior express invitation or permission” ti 

receive advertisements from Staples. Thus, Plaintiff‘s Cross-Motion should be denied. 

G. Quick Link, which is not the originator of the content of th 
facsimile advertisement at issue, must be dismissed. 

The FCC held in its 1995 and 1997 Orders that the “sender” of a facsimili 

advertisement, for purposes of compliance with the TCPA, is the “creator of the content of thi 

message.” 199s TCPA Reconsideration Order, 10 FCC Rcd ai 12407, para. 35 (holding tha 

“the entity or entities on whose behalf facsimiles are fransmitfed are ultimately liable fo, 

compliance with the rule banning unsolicited facsimile advertisements, and that fa, 

broadcasters are not liable for compliance with the rule.’’); Rules and Regulations Implementin$ 

the Telephone Consumer Protection Act of 1991, CC Docket No. 92-90, Order on Furthei 

Reconsideration, 12 FCC Rcd 4609, 4613, para. 6 (1997) (1997 TCPA Reconsideration Order: 

(“We clarify that the sender of a facsimile message is the creator of the content of thr 
15 
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message.”). Plaintiff has not questioned this nor presented contrary authority in his responsiv 

brief, and therefore, PIaintiff s claims against Quick Link must be dismissed. 

H. The inadmissible cas- presented by Plaintiff merely considei 
only one canon of statutory construction, and improperl! 
consider this canon dispositive. 

Most of the caselaw attached to Plaintiffs opposition to Defendants’ Motion fo 

Summary Judgment consists of inadmissible summaries of opinions from a website calla 

tcpalaw.com. This site is run by a lawyer in St. Louis who brings TCPA IawSujt~. T ~ I  

headnotes are presented so as to appear to be in the same format of Lexis or Westlaw, bu 

tcpalaw.com is not a recognized official publication. Defendants object fo Plaintiff I 

submission, and the Court‘s consideration, of this “authority.” 

Even if the Court considers this authority, it should note that not one of these cases 

addresses the situation presented here - where a person has willingly provided its facsimile 

number. In disregarding the FCC’s interpretations of the TCPA under its Reports and Orders, 

these decisions improperly consider only one statutory rule of construction in theix 

determinations that the FCC got it wrong, They do not consider the effect of the PCC’s July 

2003 ruling deeming persons relying on the FCC to be in compliance with the TCPA and rules 

thereunder. Nor do these cases consider the issues of longstanding reliance on the FCC rules 

and due process. Nor do these cases consider the threshold issue of subject matter jurisdiction. 

The cases cited by Plaintiff are decided solely under statutory canons advanced by 

plaintiffs’ counsel. However, “Canons of construction need not be conclusive and are often 

countered, of course, by some maxim pointing in a different direction.” Circuit Citv Stores V. 

w, 532 US. 105, 115 (2001). Other canons clearly point in a different direction as to the 
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meaning of the TCPA, such as the principle that longstanding agency interpretations of statu’ 

are presumed correct, especially where other courts have embraced those interpretations a 

where Congress has revisited that statute Without any changes whatsoever. 

V. CONCLUSION 

WHEREFORE, for the foregoing reasons, and for the reasons stated in Staples’ init 

brief, Plaintiffs claims under the Telephone Consumer Protection Act of 1991 must 

dismissed, Defendant’s Motion for Summary Judgment must be granted and Plaintiff’s Cro! 

Motion for Summary Judgment must be denied. 

Respectfully Submitted, 
NALL & MILLER, LLP 

BY: 

GeorgiaBarNo. 358500 
MARK D. LEFKOW 
Georgia Ear No. 004289 

Attorneys for Defendants Staples, In 
and Quick Link Information Service 
LLC 

Suite 1500, North Tower 
235 Peachtree Street, N.E. 
Atlanta, Georgia 30303-1401 
(404) 522-2200 
Fax NO. (404) 522-2208 
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CERTIFICATE OF SERVICE 

This is to certify that I have this day served counsel for the opposing party in th 

foregoing matter with a copy of the foregoing document by depositing same with adequal 

postage thereon in the United States Mail addressed as follows: 

Kevin S. Little, Esq. 
3100 Centennial Tower 
101 MariettaStreet 
Atlanta, GA 30303 

Jay D. Brownstein, Esq. 
Brownstein & Nguyen, LLC 
2010 Montreal Road 
Tucker, Georgia 30084 

This  [[)fl day of February, 2004. 

NALL & MILLER, LLP 
Suite 1500, North Tower 
235 Peachtree Street, N.E. 
Atlanta, Georgia 30303-140 

Fax No (404) 522-2208 
(404) 522-2200 

. 
Georgia Bar No. 004289 
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EXHIBIT 8 



SUPERIOR COURT OF RICHMOND COUNTY 
STATE OF GEORGIA 

MATTISON R. VERDERY, C.P.A. P.C., 1 
individually and on behalf of all persons and 1 
entities similarly situated, ) 

1 
Plaintiffs, ) 

) Civil Action File No. 

) 
STAPLES, INC. and QUICK LINK 1 
INFORMATION SERVICES, LLC, ) 

) 
Defendants. ) 

V. 1 2003-RCCV-728 

PLAINTIFFS’ BRIEF IN REPI,Y TO DEFENDANTS’ RESPONSE 
‘IO PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT 

In response to plaintiff‘s cross-inolion for summary,’ the defendants rehash the same 

arguments made in their earlier brief and oral argument to the Court? The defendants’ 

contentions are no less misguided and equally unpersuasive now as when originally presented. 

A. Plaintiffs claims arise under federal statute. not administrative rulines or 

&. 
As noted by the Court at oral argument, the plaintiffs claims emanate from the ‘I‘CPA. 

The plaintiff is neither challenging nor relying upon any FCC rule or order. Thus, the 

’ Reply Brief of Defendants Staples, Jnc. and Quick Link Information Services, LLC in 
Support of Motion for Summary Judgment and in Response to Plaintiffs Cross-Motion for 
Summary Judgment (“Defendants’ Reply Brief’). 

The defendants now focus almost exclusively on the purported “established business 
relationship” exemption to the TCPA’s junk fax ban. In doing so, they have abandoned any 
constitutional attack on the TCPA, the contention that the TCPA is preempted by Georgia’s junk 
fax ban, and many other arguments initially raised in support of summary judgment. 



defendants’ considerable time spent trying to weave FCC commentary into law is misplaced.’ 

Likewise, the defendants’ argument that this Court lacks subject matter jurisdiction because 

plaintiffs claims constitute a challenge to FCC authority is markedly off-point! 

B. There is no established business relationshiu exemption for iunk faxing. 

The plain language of the TCPA contains no exemption for the transmission of 

unsolicited fax advertisements. Congress considered and rejected such an exemption, and the 

FCC has no authority to retroactively alter Congress’ clear intent evidenced by the final statute.’ 

Any attempt, whether by the FCC or a court, to create an exemption where none exists in the 

statute would be void ab initio. 

C.  Providiw a fax number does not constitute “prior express invitation or Demission” 

to receive inok faxes. 

The defendants continue to press the assertion that the plaintiff consented to receiving 

junk faxes by giving its fax number to S t a p h 6  The FCC has rejected this notion outright: and 

it is undeserving of attention here. The phrase “express invitation or permission” means just 

what it says-an overt request or authonzation to send fax advertisements. There is no 

ambiguitythe statute leaves no room for “implied” or “deemed” permission. 

’ Defendants’ Reply Brief, pp. 1-8. 

Defendants’ Reply Brief, pp. 14-1 5. 

Plaintiffs Brief in Opposition to Defendants’ Motion for Summary Judgment and in 
Support of Plaintiffs Cross-Motion for Partial Summary Judgment (“Plaintiffs Brief’), pp. 4-9. 

‘ Defendants’ Reply Brief, pp. 9-1 1. 

’ Plaintiffs Brief, p. 15 n. 19. 
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Notably, the defendants attempt to mislead the Court by citing a Georgia case’ about pre- 

recorded telephone messages and FCC commentary about voice telephone solicitations? As the 

Court knows, the TCPA has distinct, independent rules for pre-recorded voice messages, 

telephone solicitations and junk faxes; they are not interchangeable.” Cases and agency 

commentary regarding telephone solicitations have no relevance to the TCPA’s junk fax ban. 

D. The defendants fail to rebut anv of the material facts entitline olaintiff 

to summarv iudement. 

The plaintiff has presented undisputed evidence that the defendants transmitted a fax 

advertisement to the plaintiff without first obtaining plaintiffs prior express invitation or 

permission.” Uncontested, such evidence establishes liability under the TCPA. In response, the 

defendants have failed to produce evidence to rebut any element of plaintiffs prima facie case.’* 

Ifthe Court denies summary judgment to the defendants, thereby rejecting defendants’ 

affirmative defenses, the plaintiff is entitled to judgment as a matter of law.” 

Schneider v. Sesauehanna Radio Com.,260 Ga. App. 296 (2003). 

7 FCC Rcd. 8752,8769 (1992). 

l o  47 U.S.C. 227. See also Plaintiffs Brief, pp. 4-5. 

‘I Plaintiffs Theory of Recovery and Statement of Material Facts as to Which NO 
Genuine Issues Exist to be Tried, 11 1-2, 12-13. 

l2 The defendants have presented 
genuine issue of material fact remains to be tried. 

evidence, by affidavit or otherwise, to show that a 
Defendants’ Reply Brief. 

l3 Meade v. Heimanson, 239 Ga. 177,236 S.E.2d 357 (1977) (after moving party presents 
prima facie case, responding party “must come forward with rebuttal evidence ut that time, or 
suffer judgment against him”) (emphasis in original). 
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Respecthlly submitted this 16'h day of February, 2004. 

KEVIN S. LITTZE, P.C. 

LA 
Kevin S .  Little 
Georgia Bar No. 454225 
3 100 Centennial Tower 
101 Marietta Street 
Atlanta, Georgia 30303 
(404/979-3 171) 

BROWNSTEE4 &. NGUYEN, L.L.C. 

20lOMontreal Road 
Tucker, Georgia 30084 
(770/458-9060) 

Counsel for Plaintiff 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a copy of the foregoing PLAINTIFFS’ BRIEF 

IN REPLY TO DEFENDANTS’ RESPONSE TO PLAINTIFF’S CROSS-MOTION FOR 

SUMMARY JUDGMENT by depositing the same in the United States mail with proper postage 

affixed thereto and addressed as follows: 

Robert B. Hocutt, Esq. 
Mark D. Lefkow, Esq. 
Nall & Miller, LLP 
Suite 1.500, North Tower 
235 Peachtree Street, N.E. 
Atlanta, Georgia 30303-1401 

This 16* day of Februrary, 2004. 


